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The Riverside Lawyer is published 11 times per year by the Riverside County 
Bar Association (RCBA) and is distributed to RCBA members, Riverside 
County judges and administrative officers of the court, community leaders 
and others interested in the advancement of law and justice. Advertising and 
announcements are due by the 6th day of the month preceding publications 
(e.g., October 6 for the November issue). Articles are due no later than 45 
days preceding publication. All articles are subject to editing. RCBA members 
receive a subscription automatically. Annual subscriptions are $25.00 and 
single copies are $3.50.

Submission of articles and photographs to Riverside Lawyer will be deemed 
to be authorization and license by the author to publish the material in the 
Riverside Lawyer.

The material printed in the Riverside Lawyer does not necessarily reflect 
the opinions of the RCBA, the editorial staff, the Publication Committee, or 
other columnists. Legal issues are not discussed for the purpose of answering 
specific questions. Independent research of all issues is strongly encouraged.

Mission Statement Calendar

May
	 6	 WebEx

Noon
Civil Court Update with Presiding Civil 
Judge Raquel Marquez

	 12	 Civil Litigation Section
Zoom
Noon – 1:15 p.m.
Speaker:  Chase A. Scolnick
Topic: “Making Complex Litigation Simple 
for Trial”
MCLE – 1 hour General

	 14	 Zoom
10:00 a.m.
Speaker: Frances Rogers
Topic: “Leaves Under the Families First 
Coronavirus Relief Act and Unemployment 
Insurance Benefits”

	 19	 Family Law Section 
Zoom
Noon – 1:15 p.m.
Speaker:  Don Lowery
MCLE – 1 hour General

	 20	 Zoom
Noon
Speaker:  Robert T. Simon
Topic:  “Virtual Depositions & Beyond:
Looking Past 2025”
MCLE

	 21	 Zoom
10:00 a.m.
Morning Coffee Book Club Series
Speaker:  Elizabeth Brown
Author of Life after Law: Finding 
Work You Love with the J.D. You Have

June 
	 4	 Zoom

10:00 a.m.
Morning Coffee Book Series Club
Speaker: Joel Trachtman
Author of The Tools of Argument: How the 
Best Lawyers Think, Argue, and Win

Please see the calendar on the RCBA web-
site (riversidecountybar.com) for informa-
tion on how to access the Zoom meetings.

EVENTS SUBJECT TO CHANGE. 
For the latest calendar information 
please visit the RCBA’s website at river-
sidecountybar.com.

�

Established in 1894
The Riverside County Bar Association, established in 1894 to foster 

social interaction between the bench and bar, is a professional organi
zation that provides continuing education and offers an arena to resolve 
various problems that face the justice system and attorneys practicing in 
Riverside County.

RCBA Mission Statement
The mission of the Riverside County Bar Association is:
To serve our members, our communities, and our legal system.

Membership Benefits
Involvement in a variety of legal entities: Lawyer Referral Service 

(LRS), Riverside Legal Aid, Fee Arbitration, Client Relations, Dispute 
Resolution Service (DRS), Barristers, Leo A. Deegan Inn of Court, Mock 
Trial, State Bar Conference of Delegates, Bridging the Gap, and the RCBA 
- Riverside Superior Court New Attorney Academy.

Membership meetings monthly (except July and August) with keynote 
speakers, and participation in the many committees and sections.

Eleven issues of Riverside Lawyer published each year to update you 
on State Bar matters, ABA issues, local court rules, open forum for com
munication, and timely business matters.

Social gatherings throughout the year: Installation of RCBA and 
Barristers Officers dinner, Law Day activities, Good Citizenship Award 
ceremony for Riverside County high schools, and other special activities, 
Continuing Legal Education brown bag lunches and section workshops. 
RCBA is a certified provider for MCLE programs. 

http://www.riversidecountybar.com
http://www.riversidecountybar.com
http://www.riversidecountybar.com
http://www.riversidecountybar.com
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Another Month to Consider the 
Importance and Brevity of Life

First, I hope every one of you is well. 
As I write this, Riverside County has 3,735 
confirmed COVID-19 cases with 141 deaths 
caused by the disease. Most folks I talk to 
are working from home or at least have sig-
nificantly changed their work arrangements. 
Our Judiciary have been working extreme-
ly hard and have created an Emergency 
Reorganization Order for the Civil Division 
dated April 22, 2020. Judge Raquel Marquez 
will be presenting a Civil Update Webinar 
on Wednesday, May 6 at 12:00 p.m. The 
Webinar will include a question and answer 
session that should be helpful for us. That 
said, when I read the scope of the Order in 
terms of its effect on civil jury and court 
trials, settlement conferences, motion prac-
tice, new meet and confer requirements and 
multiple other aspects of the practice, it is 
a bit breathtaking. I hope we can all tune 
into the Webinar. Undoubtedly, the Court’s 
Emergency Order will have a ripple effect 
on multiple practice areas. This brings me 
to my second thought.

All of this anxiety-producing change 
is happening against a backdrop of social 
and economic turmoil, the likes of which 
I have not seen. We are now keeping track 
of deaths caused by an invisible, highly 
contagious virus. Of course, intellectually 
we know that we will all meet our maker 
at some point. But in our culture, we avoid 
thinking of when or where that point may 
be. My mother’s old saying that “No day is 
promised” is just a “Sure, Mom” kind of say-

by Jack Clarke, Jr.

ing. (By the way, I am fully aware that my mother was not the origin 
of that saying. But she did use it.) But, such sayings seem, now, 
to sting a bit. Now that we are counting daily death tolls. Usually, 
I think fleetingly about my own mortality when a family member, 
friend, acquaintance, or colleague passes away. But now, the fragility 
of my life, indeed our lives, seems to be even more magnified by the 
events pounding us each new day and then by the passing of indi-
viduals we knew had to leave at some point, but you never wanted 
to think about. That happened for many of us in my law firm when 
we were informed that a long-time member of this Bar Association, 
William (Bill) R. DeWolfe, passed away at the age of 84 on April 16, 
2020. Bill took great pride in being an attorney; it was stamped into 
his very being. In fact, after 53 years of practicing law with Best Best 
& Krieger LLP, he retired in 2014 and became an Emeritus Partner 
of the firm. He was a hell of a good lawyer. As proof of that fact, there 
is still an office on the 5th floor of the BB&K Riverside office that 
bears his name. But he was much more than an excellent attorney. 
He was also a devoted family man. He and his wife, Ann, raised two 
fine children, John and Amy. He immersed himself in the fabric of 
the community as well, serving in various capacities in organizations 
like the Boards of the Riverside Symphony Orchestra, the Riverside 
Community Foundation, and as a two-term President of the UCR 
Alumni Association. I suspect others will want to comment on the 
passing of this fine man, so I will end for now. But as we are forced 
with the current challenges and the significant challenges to come, 
let’s try to keep perspective as we work hard and let’s stay mindful as 
we deal with our stressors. Because as the events of the day and the 
more expected passing of people such as William R. DeWolfe remind 
us, “No day is promised.” 

Please stay well.

Jack Clarke, Jr. is a partner with the law firm of Best, Best & Krieger LLP. 
�
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Virtual Court 
Appearances: Key to 
the Future or Violation 
of the Natural Law? 

The date is April 10, 2020. 
We are in (what we think is) 
the depths of the novel coro-
navirus (COVID-19) pandemic. 
Stay-at-Home orders have been 
imposed. All non-essential busi-

nesses closed and non-essential events cancelled. But 
the criminal courts limped on for emergency matters. 
After weeks of staying at home, I gleefully suit up for an 
emergency hearing. While waiting for my case to be called 
in the one of only two departments opened for criminal 
matters, I decided to peek into the only other criminal 
department to observe how they were handling in-custody 
arraignments. 

To my surprise, the “bar” had been closed off—its 
opening barricaded with a stack of chairs. Only court 
staff stood on the other side of the “bar.” There were no 
attorneys in sight. On the large projected screen stood five 
heads. The judge seated in front of me; the Deputy District 
Attorney at her office down the street; the Deputy Public 
Defender at her home office; a Private Attorney at his 
office; and an inmate—75-miles away—at the Indio Jail. I 
was astonished and excited that I was here to see the birth 
of the future. My colleague who walked in shortly after, less 
so. He could not wait for things to get back to “normal.” 
This reminded me of the golden rule of technology:

1.	 Anything that is in the world when you’re born is 
normal and ordinary and is just a natural part of 
the way the world works. 

2.	 Anything that’s invented between when you’re 
fifteen and thirty-five is new and exciting and revo-
lutionary and you can probably get a career in it. 

3.	 Anything invented after you’re thirty-five is against 
the natural order of things.1 

As marvelous as it was seeing this technology used to 
ensure the administration of justice, which was just the 
beginning of its potential. The Barristers Board, as well as 
many who see this as “new, exciting, and revolutionary” 
have unlocked its true power—Virtual Happy Hours.

1	 To the unversed, a reference to The Salmon of Doubt.

Because drinking alone (unless you count the Lord as 
a person)2 means you need some more Competence Issues 
MCLEs, but drinking with friends means you are social!

Elections for 2020-2021 Barristers Board
On Wednesday, June 10, 2020, we will be holding our 

annual elections for the upcoming 2020-2021 Barristers 
Board. The following are the candidates for the 2020-2021 
Barristers Board:

President-Elect:

	 Michael Ortiz

Treasurer: 

	 David P. Rivera

Secretary: 

	 Alejandro Barraza 	 Lauren M. Vogt	

Member-at-Large:

	 Alejandro Barraza 	 Ankit Bhakta	

	 Braden Holly		  Kevin E. Collins

	 Patty Mejia		  Michael Ortiz		

	 David P. Rivera		  Stuart R. Smith	

	 Lauren M. Vogt 	 Brigitte M. Wilcox
In accordance with our bylaws, Goushia Farook and 

Paul Leonidas Lin will automatically assume the office of 
president and immediate past president, respectively, for 
the 2020-2021 term.

The current plan is to host the event at the Brickwood 
at 5:00 p.m. for happy hour, with voting around 6:00 p.m. 
However, given the fluidity of the current state of affairs, 
things could change to voting electronically, over Zoom, 
or postpone to July. But, if it turns out that we are living 
in the Darkest Timeline, we will be live streaming a game 

2	 One of two Simpsons references in this issue. Find the second!

Barristers President’s Message

by Paul Leonidas Lin

Barristers April 2020 Board Meeting Happy Hour.
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of survival where the candidates are forced to fight one 
another to the death. Please follow us on social media to 
stay up to date!

Future Barristers Events
All joking aside, given the current Stay-at-Home order 

that is present as of the writing of this article, we are cur-
rently uncertain of when businesses will reopen for our 
patronage and happy hours. We have postponed our Trivia 
Night and Judicial Reception for now, but are still planning 
to have both when possible.

Below we have listed a May Happy Hour and a June 
board election date. Both are tentative, of course, pend-
ing the state of the world on those dates. But, as Judge 
Fernandez likes to say to me when I smile, ask for my 
11th continuance on a case—hoping that it’ll be the last 
continuance on the matter and that it’ll resolve at the next 
hearing—“hope springs eternal.” 

Hope does spring eternal amongst the Barristers that 
this too will pass. We will soon be clinking glasses and 
talking about the new skill we learned during these dark 
times—mine is gardening. So please stay up to date with 
us on all our social media, it will have the most up-to-date 
event details. Until then, stay safe and may the odds ever 
be in your favor.

Upcoming Events:
•	 Friday, May 15 – Happy Hour at 5:00 p.m. 

Location TBD.

•	 Wednesday, June 10 – Barristers Board Elections 
at The Brickwood, starting 5:00 p.m.

•	 TBA – Trivia Night at Retro Taco.

•	 TBA – Judicial Reception starting at Grier Pavilion.

•	 TBA – Escape Room.

•	 TBA – Hike with the Furristers at Mt. Rubidoux.

Follow Us!
Stay up to date with our upcoming events!

Website: RiversideBarristers.org

Facebook: Facebook.com/RCBABarristers/

Instagram: @RCBABarristers

Paul Leonidas Lin is an attorney at The Lin Law Office Inc. 
located in downtown Riverside where he practices exclusively in 
the area of criminal defense. He is a past president of the Asian 
Pacific American Lawyers of the Inland Empire (APALIE) and 
founding member of the newly formed Riverside County Criminal 
Defense Bar Association (RCCDBA.) Paul can be reached at PLL@
TheLinLawOffice.com or (951) 888-1398.�
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I have to admit that I was less than thrilled to find myself 
writing an article about the decisions in the following cases, 
Daubert v. Merrell Dow Pharmaceuticals, Inc. (1993) 509 
U.S. 579 (hereinafter “Daubert”), Frye v. United States, 293 
F. 1013 (D.C. Cir. 1923) (hereinafter “Frye”), and People v. 
Kelly (1976) 17 Cal.3d 24 (hereinafter “Kelly”). In my brief 
legal career, I had never come across any legal issues where 
I had to know anything about any of those cases or their 
foundational standards and therefore my knowledge was 
limited to that which I acquired in law school.  

However, in doing my research I found it fascinating 
that, even a Supreme Court Justice has struggled to articu-
late the standards addressed in these cases. Specifically, in 
a recent confirmation hearing for the federal bench, one of 
the senators asked the candidate his understanding of the 
Daubert factors. The candidate’s answer made it clear that 
he, like me, had no idea what the Daubert case even stood 
for. Hence, I believe that many brilliant legal minds have no 
understanding of what these crucial standards hold. 

As a starting point for this article, I approached our 
firm’s senior trial lawyer, Greg Rizio, and inquired as 
whether he knew what these cases stood for. He explained 
to me that these two standards establish the foundational 
requirements necessary for a party to have an expert take 
the witness stand at trial and provide their expert opinions. 
He further advised me that when he assigned the task of 
writing this article to me, it was not a punishment, but 
instead a way for him to help me achieve my goal of becom-
ing a true trial lawyer. 

As a brief background, this article is written in two 
parts: first, it will provide a historical background of these 
expert foundational standards. Second, I wanted to give 
those of you brave enough to read this article some practi-
cal applications. To do that, I enlisted Greg’s wealth of trial 
experience to provide some practical tips that I hope are 
useful for you in your practice. 

Background
Like a lot of things in the law, there is no uniformity 

of application amongst the states in which of these stan-
dards they apply. While a majority of states have adopted 
the federal Daubert standard, a handful of states, includ-
ing California, adhere to variations of the Frye standard. 
However, some jurisdictions have blended the Frye and 

Daubert tests, while others have created their own test. 
What does appear clear is that most, if not all, state’s trial 
courts are aware of both the Frye AND Daubert rules. 

Since most trial courts in the country are aware of both 
standards, it is imperative that a trial lawyer obtain a clear 
understanding of both. Moreover, an individual engaging 
in trial in the state of California should possess a fluent 
understanding of California’s Kelly-Frye standard and the 
California Supreme Court’s recent modifications to this 
standard in the case of Sargon Enterprises, Inc v. University 
of Southern California (2012) 55 Cal.4th 747.

What is the Kelly-Frye Standard?
In Frye, the District of Columbia’s federal district 

court found that an expert’s opinion is only admissible if 
its methodology was “generally accepted” by experts in 
the same particular field which it belongs.1 The purpose of 
Frye was to ensure that the scientific community would 
establish the appropriate foundational standards for expert’s 
testimony. The Frye court created a relatively strict, bright-
lined standard of allowing the scientific community to be 
the “gatekeeper” in determining the admissibility of expert 
testimony. 

In People v. Kelly, the California Supreme Court revisit-
ed the expert foundational standard established by Frye. Its 
ruling created a somewhat less strict standard by blending 
the Frye’s “general acceptance” rule with a three-part test 
to determine the foundational reliability of the scientific 
evidence: 

1.	 Reliability of the method must be established; 

2.	 Witness furnishing testimony must be properly 
qualified as an expert to give opinion on the subject; 
and 

3.	 Proponent of the evidence must show the correct 
scientific procedures were used in the particular 
case. 

As a result, the California’s Kelly-Frye standard was 
born. 

What is the Daubert Standard? 
In Daubert, the United States Supreme Court created an 

even more flexible standard when determining the admissi-
bility of expert testimony. In Daubert, the court reviewed 

1	 Frye 293 F. at 1014.)

Trial Tips - Understanding Foundational Issues 
on Expert Opinions

by Lauren Vogt & Greg Rizio
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the Frye standard, along with Federal Rule of Evidence sec-
tion 702, and noted that Section 702 of the Federal Rules 
of Evidence failed to require “general acceptance” as a pre-
condition of admissibility, and that the “general acceptance” 
standard failed to address principal issues of reliability of the 
testimony of the expert. 

Thus, the court found that when a party offers scientific 
testimony, the trial court must first determine if the offered 
testimony can be applied properly to the issue at hand. In 
order to provide guidance to that issue, the Supreme Court 
advised the trial courts to consider the following criteria 
when determining admissibility: 

1.	 Whether a theory or technique can be and has been 
tested; 

2.	 Whether the theory or technique has been subject 
to both peer review and publication; 

3.	 The known or potential error rate of the method; 

4.	 The existence and maintenance of standards con-
trolling its operation; and 

5.	 Whether it has attracted widespread acceptance 
within the relevant scientific community.

In the establishment of this standard, the court rejected 
the notion that the scientific community was the “gate-
keeper” to admissibility. Instead, the court expressed that 
in order to ensure the reliability of the expert’s testimony, 
it was the trial judge’s role to act as a “gatekeeper” by con-
sidering the aforementioned enumerated, but not exclusive, 
factors. 

In the years since the Supreme Court’s adoption of 
the Daubert standard, California’s Kelly-Frye standard has 
been challenged in the appellate courts numerous times. 
However, until recently, the California Supreme Court had 
been reluctant to revisit the issue. As noted in further detail 
below, that reluctance came to an end in 2012, when the 
California Supreme Court rendered a decision in Sargon 
Enterprises, Inc, which analyzed Kelly-Frye through the 
lenses of Federal Evidence Code sections 801(b) and 802, 
and employed modifications to the Kelly-Frye standard, 
including the adoption of a “Daubert like, gatekeeper 
standard.”2

Effects of Sargon on California Trial Courts
In Sargon, a unanimous California Supreme Court 

resolved the conflict by explicitly articulating that the trial 
court holds the “substantial gatekeeping responsibility.” 
The court held, “[u]nder Evidence Code sections 801, sub-
division (b), and 802, the trial court acts as a gatekeeper to 
exclude expert opinion testimony that is (1) based on matter 
of a type on which an expert may not reasonably rely, (2) 

2	 Sargon Enterprises, Inc., supra, 55 Cal4th at 769.

based on reasons unsupported by the material on which the 
expert relies, or (3) speculative.”3

In short, by finding that California trial judges are the 
“gatekeepers” of expert opinion testimony the court deter-
mined such expert testimony should be reviewed by the trial 
court initially for purposes of foundation. Thus, bringing 
California one step closer to the federal Daubert standard 
and allowing trial courts to exclude unreliable and specula-
tive evidence regarding methodology and the reasoning and 
foundation for the expert’s opinion.

Application 
A seasoned trial lawyer has always understood that he 

or she had the ability to argue to the trial court both the 
Kelly-Frye and the Daubert standards. This is the reason 
that so many appellate cases existed on this issue. Even with 
the more recent Sargon decision, a good trial lawyer should 
recognize that all three standards are highly useful tools 
in their attempt to get expert evidence in and/or to try to 
severely limit or completely exclude expert opinions in the 
course of a trial. 

A failure of a lawyer to understand these standards can 
result in paying thousands of dollars on an expert in vain. 
No trial lawyer wants a jury to hear opposing experts mak-
ing up what sounds like “rational theories.” Moreover, no 
trial lawyer wants to spend thousands of hours and dollars 
to then have the trial court bar their expert’s entire testi-
mony, finding there is not a solid scientific basis upon which 
to form their opinions.

As such, before a lawyer spends any money on hiring an 
expert that lawyer must make sure the expert’s anticipated 
testimony falls within the purview of the foundational stan-
dards explained above. Additionally, that lawyer must rely 
upon that expert during the case and, definitely, prior to 
taking their opponent’s expert’s deposition. The most effec-
tive trial lawyers will spend hours with their own expert 
making sure they understand their expert’s opinion, their 
opponent’s expert’s opinion, and how to cross examine their 
opponent’s expert’s testimony in a manner that establishes 
their own expert’s opinion as the more credible one.

Then during expert depositions, it is crucial for a lawyer 
to gain a complete understanding of what specifically their 
opponent’s expert has relied upon in forming their opinions. 
Many times, the articles that an expert has relied upon are 
in direct conflict with what they are testifying to at trial.

Warning to Younger Lawyers
When taking an expert’s deposition, you must recognize 

that the expert is skilled in making their opinions sound log-
ical and foundationally sound. This is where many younger 
lawyers make critical mistakes. Too many times lawyers go 
into a deposition and are fearful of looking uneducated, so 

3	 Sargon Enterprises, Inc., supra, 55 Cal4th at 769.



8	 Riverside Lawyer, May 2020

upon this uncertainty, many trial lawyers, on the right case, will execute 
this second option and decide to wait to raise the Evidence Code section 
402 hearing until their opponent’s expert is ready to testify. In those cases, 
one should raise the Evidence Code section 402 hearing just before the 
expert testifies. (Note: this hearing is handled outside the jurors’ pres-
ence.) If one is successful in limiting or omitting the expert testimony, 
then the good trial lawyer, if it benefits the case, can comment in closing 
arguments that their opponent made promises of testimony in opening 
statement that never came to fruition, potentially damaging their oppo-
nent’s credibility.

Conclusion
Although initially, I was admittedly less than excited about being 

assigned this task and had no idea what insight I was going to be able to 
provide on the issue. After reviewing the subject with Greg, I realized, that 
even with my limited, roughly one year of experience in practice, I have 
had the privilege of seeing this process successfully executed in multiple 
trials our firm has worked on. It now comes as no surprise to me that, 
not unlike myself, a Supreme Court Justice struggled to spout out the 
elements to Daubert. It was not a lack of knowledge, but rather a lack of 
recognition, that all of the steps I have been taught to execute when pre-
paring for trial, were, in fact, practical applications of the concepts behind 
Daubert and Kelly-Frye. 

Lauren M. Vogt is an associate with Rizio Lipinsky Law Firm and Greg G. Rizio 
is a senior trial lawyer with Rizio Lipinsky Law Firm. �
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they fail to properly dig into the reasoning 
behind the expert’s opinion. If you have prop-
erly prepared with your own expert, as noted 
above, your inevitable feelings of inadequacy 
will be greatly diminished, but remember you 
will likely still feel some inadequacy as the 
subject matter is their field of expertise and 
not yours. As such, you must learn to be okay 
feeling inadequate in an expert deposition, in 
order to make absolutely sure that you fully 
understand what opinions the expert plans 
to rely on during his or her testimony. You 
must also make sure that you get them to 
fully commit to EVERY opinion that they are 
going to render at trial. Failure to pin them 
down and ask, “are there any other opinions 
you plan on rendering” until the answer is 
an unequivocal “no,” is a failure to perform 
a crucial portion of the job your client has 
hired you to do.4

Again, the expert’s job is to make his 
opinion sound impressive but many times, if 
you just dig a little below the surface, you will 
find that their opinions are based upon “junk 
science.” Sometimes you will even learn that 
their opinions were actually created for this 
case entirely and have no merit whatsoever. 

Finally, should you ever find yourself in a 
position to believe that an expert’s testimony 
is not credible, then the trial lawyer has many 
options. For purposes of this article we will 
focus on the two most prevalent options. 
(Note: it is best to research your trial judge’s 
preferences early). 

First, one can file a motion in limine to 
exclude the expert in order to bring the issue 
to the judge’s attention early on before the 
trial commences. Our firm’s preference is to 
ask the trial judge to conduct an Evidence 
Code section 402 hearing to make sure the 
jury should be allowed to hear what the 
expert is going to opine. We believe this is, 
usually, the best strategy as you might be able 
to keep your opponent from bringing up the 
opinion in their opening statement and caus-
ing confusion among the jury. 

However, a lot of trial judges simply 
decide to wait until the questionable expert 
is about to testify before conducting the 
Evidence Code section 402 hearing. Based 

4	 See Kennemur vs. State of California (1982) 133 
Cal.App.3d 911.
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The California Environmental Quality Act (CEQA) 
requires state and local governmental agencies to evalu-
ate, disclose and mitigate the environmental impacts 
of a discretionary project. Unlike most environmental 
laws, CEQA does not establish regulatory standards 
by which a project is evaluated, but establishes broad 
policies aimed to inform the governmental agencies 
and public about the environmental impacts a project 
will have on the environment. CEQA requirements are 
established by the California Public Resources Code1 and 
the CEQA Guidelines contained in the California Code of 
Regulations Title 142 (CEQA Guidelines). Preparation of 
a CEQA analysis includes multiple technical studies to 
evaluate whether a project will have a significant impact 
on the environment. 

As mentioned, CEQA does not establish specific regu-
latory standards under which a lead agency evaluates a 
project against, but requires the agency to evaluate if a 
project may have a “significant effect on the environment” 
using thresholds of significance for a particular environ-
mental component. The CEQA Guidelines includes a sam-
ple Environmental Checklist Form3 that includes all of the 
environmental factors that must be evaluated, including 
sample questions under each component to facilitate a 
“thoughtful assessment of impacts.”4 The environmental 
components to be evaluated under CEQA include, but 
are not limited to aesthetics, air quality, greenhouse gas, 
hazards and hazardous materials, noise, public services, 
transportation, and tribal cultural resources.

While some of the environmental effects of a project 
can be easily identified and analyzed through standard 
research methods, many require extensive scientific anal-
ysis including detailed modeling to determine if a project 
will exceed a threshold of significance and if it does, are 
there feasible mitigation measures that can be imple-
mented to reduce that impact to below the threshold of 
significance. These scientific studies typically include 
biological assessments, traffic impact analyses, air qual-
ity impact analyses, greenhouse gas analyses, and noise 
analyses. To prepare a complete and defensible CEQA 

1	 Cal. Pub. Res. Code §2100 et seq.
2	 Cal. Code Regs. Title 14, §15000 et seq.
3	 Id. Appendix G.
4	 Id.

document today, it takes many disciplines and consultants 
that not only understand the science of their particular 
area of expertise, but they must also be able to distill the 
information into a format that can be easily understood by 
the decision makers and the public. This is the real chal-
lenge and also a requirement of CEQA.

A CEQA document, whether it be a negative declara-
tion, mitigated negative declaration, or an environmental 
impact report must “be written in plain language and 
may use appropriate graphics so that decision makers and 
the public can rapidly understand the documents.”5 As a 
reminder, CEQA is to be used to inform the governmental 
decision makers and the public about the potential or sig-
nificant environmental effects of proposed activities, ways 
that environmental damage can be reduced or avoided 
including changes to a project that reduce or eliminate 
impacts, and to identify and require mitigation measures 
to reduce environmental impacts.6 

Even though CEQA requires the environmental docu-
ments be written and presented in “plain language,” the 
technical studies cannot be written in plain language 
and often include thousands of pages of modeling results 
and data. More importantly, the studies are distilled 
into “plain language” by the actual author of the CEQA 
document. CEQA as it has evolved over the past 50 years, 
requires a highly technical approach for evaluating a proj-
ect, then a very skilled draftsperson to distill the complex 
information into plain language. If we focus a bit on only 
the traffic impact analysis and air quality analysis for a 
project, we can understand the role that scientific analysis 
has in the CEQA process. 

The traffic impact analysis and air quality analysis 
are integrally tied together in that based on the volume 
and flow of traffic into and out of a project, the air quality 
analysis evaluates the air emissions from both the project 
site and the traffic, along the travel routes. In preparing 
the traffic analysis, the traffic engineer will collect traffic 
data, in the form of traffic counts for vehicles traveling 
along the roads. We have all seen black rubber tubes 
across a roadway at or near an intersection. Those tubes 
are used to count the number of vehicles traveling along a 
particular stretch of road. It is not uncommon for a traffic 

5	 Cal. Code Regs. Title 14, §15140.
6	 Cal. Code Regs. Title 14 §15002.(a)

Science Within the California Environmental 
Quality Act

by Brent McManigal



	 Riverside Lawyer, May 2020	 11

analysis to analyze traffic impacts at 20 to 30 intersections 
in and around a project, including freeway interchanges. 
Through comprehensive modeling of the existing traffic, 
project traffic, and traffic from future development, it is 
determined where the project will have an impact and 
appropriate mitigation. Mitigation measures can include 
paying a development impact fee, adding turn lanes or 
traffic signals, widening a roadway by adding lanes, or 
rebuilding an entire intersection or road segments. 

Using a traffic impact analysis, the air quality analysis 
is developed, taking the traffic data and then modeling 
the emissions from the project and measuring against 
emission standards established by the local air district. 
Emissions are not only calculated for vehicle emissions, 
but also emissions from construction activities includ-
ing paint, asphalt, and construction equipment. It is not 
uncommon for the traffic analysis and air quality analysis 
to be several thousands of pages comprised mostly of 
modeling results and raw data that are then distilled into 
the actual environmental report.

Science and the continued emphasis on being good 
stewards of the environment, have created a large cottage 
industry for scientific consultants and environmental law-
yers to take very complex topics and distill the informa-
tion into a very easy to understand, CEQA document that 
is both comprehensive and defensible. Lawyers who prac-

tice CEQA operate in a niche area and provide valuable 
legal services related to the implementation of projects 
and the protection of the environment. 

Brent McManigal is a shareholder at Gresham Savage Nolan 
and Tilden, PC and is part of the firm’s Environmental and 
Land Use practice group. �
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I remember reading the expert cross-examination 
conducted by Louis Nizar, a famous New York trial lawyer, 
described in his book entitled My Life in Court. I wanted 
to do that too. I am embarrassed to admit that I also went 
through all six VHS tapes by the extraordinarily success-
ful Wyoming trial lawyer, Gerry Spence, including his 
lengthy section on taking testimony from an antagonistic 
expert. Except for jury voir dire, there is probably no 
scarier activity for burgeoning trial lawyers, than exam-
ining or cross-examining an expert witness. After cross-
examining a couple hundred experts in trials and probably 
deposing almost a thousand before trial, I was invited to 
share some insights. 

The Rules
California Code of Civil Procedure sections 2034.410-

2034.470,1 dictate procedures and rules regarding the 
deposition of an expert witness. Importantly, sections 
2025.010, 2026.010, and 2028.010 et seq. are also control-
ling. I have had very few controversies governed by these 
basic expert deposition strictures. For example, I have 
never had a problem setting the deposition location of an 
expert witness. They are expensive depositions and costs 
dictate convenience for the expert, as well as the contest-
ing lawyers (§ 2034.420), even the embarrassing “babysit-
ting statute,” (§ 2034.430), which declares that the “tardy 
counsel” must pay the expert and peer opponent, on top 
of all the fee payment strictures. I have been late, my peer 
opponents have been late, and the experts have been late, 
most of the time, without issues. Most expert depositions 
in my career were set informally, before notice was given, 
after dates and times were cleared between expert and all 
counsel.

The Gold – Jury Instructions
While the rules of civil procedure have not been a 

significant factor in my expert deposition practice, the 
jury instructions, both civil and criminal are otherwise. 
The purpose of the expert deposition is to learn and pre-
pare to present and face an expert before the trier of facts. 
Therefore, it is important as you prepare for all expert 
depositions, to know what the jury – the actual decision 
makers – at the apex of trial presentation, will hear read to 
them as the applicable law THEY MUST FOLLOW!

1	 All further statutory references are to the Code of Civil Procedure 
unless otherwise indicated.

Judicial Council of California Civil Jury Instructions 
“CACI” (2019 edition), contain important insights 
such as the following: Expert Witness Testimony (CACI 
219); Questions Containing Assumed Facts (CACI 220); 
Conflicting Expert Testimony (CACI 221); Present Cash 
Value of Future Damages (CACI 359); and more spe-
cialized instructions regarding Asbestos-Related Cancer 
Claims (CACI 385); Medical Liability (Negligence) – 
Nursing, Hospitals, etc. (CACI 500-518); Legal Malpractice 
(CACI 600); Financial Abuse (CASI 3117); Valuation (Real 
Estate) (CACI 3515); Cash Value (CACI 3904 A & B); and 
the Fiduciary Series including legal, escrow, stock, and 
real estate brokers (the elements of which I have applied 
to other forms of applicable, non-expert witness and party 
credibility) (CACI 4100).

And while this may be hearsay to some of our criminal 
and civil law practitioners, criminal jury instructions can 
be helpful and receive increased judicial tolerance even 
in civil cases. Judicial Council of California Criminal Jury 
Instructions “CALCRIM” (2020 edition), includes basic 
Expert Witness Testimony (CALCRIM 332); Statements 
to an Expert (CALCRIM 360); but also the effects of 
crimes instructions: Rape (CALCRIM 1192); Child Sexual 
Abuse (CALCRIM 1193); Gang Activity “mental intents” 
(CALCRIM 1403); and Dog Tracking Evidence (CALCRIM 
374). 

Criminal jury instructions have value for civil prac-
tice, including CALCRIM 374 for “dog bite cases.” They 
may not be read in your civil jury trial, but the judges will 
be familiar with them and being able to negotiate the pro-
cedures and policies, which they reveal, gives advantages 
to expert presentation.

Expert Deposition Preparation and 
Presentation from the Bourgeois 

There is not a corner of our digital or written world 
that does not advertise expertise in expert selection, 
preparation, and deposition practice. The worry for me 
is the unintended inability of practitioners to learn, by 
their own experience, from selection, to preparation, to 
deposition, to trial/arbitration/mediation presentation, to 
verdict and to the hallway in discussions with jurors (or 
other triers of facts) about their perceptions of the expert 
presentations. There is no finer confirmation of skill or 
weakness in expert usage, than talking to jurors who 
were actually there in the same room with you, and were 

Expertise at Expert Depositions

by Boyd F. Jensen, II
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persuaded, in the way you intended, as you years earlier, 
selected, deposed, and presented your expert. 

Perhaps I can best present some insight into my 
expert deposition tenets, by analyzing the American Bar 
Association “ABA” presentation. The ABA (americanbar.
org, November 29th 2016) lists Four Goals for Taking an 
Effective Expert Deposition. 

The ABA Article States:
(Intro) “The opposing party’s expert can be the single 

most important deposition in a lawsuit.”
Yes, that is possible, it “can” be, but in reality the most 

important presentation, by deposition and otherwise, is 
the client. The jury will not be asked to decide which 
expert prevailed. They will decide which party wins. Avoid 
allowing the expert deposition to be the tail that wags the 
dog. Rather, it should build seamlessly within the overall 
presentation of the party you represent.

(1) “Show the expert opinion is not grounded in the 
facts of your case . . .” 

Why would any trial lawyer want - in a deposition - to 
show the facts are not grounded in the case? You do that 
and they fix it for trial. Leave the “ungrounded” facts 
undisturbed, until the trier of fact present. THEN show 
how they are not well grounded. Unless the problem is 
so narrow if shown in deposition, and can be favorably 
resolved in a Motion for Summary Adjudication.

(2) “Lock in and limit the scope of the expert opinion 
. . .” 

Why? Let the expert run the full range of the “scope” 
and find out everything about that “scope.” There is no 
jury or judge present. Motions in limine can be used to 
limit that expert, BEFORE TRIAL; and not when it comes 
up during the trial, because the scope was effectively lim-
ited during deposition. There are few if any cases actually 
won at a deposition – except perhaps of parties.

(3) “Undermine the credibility of the expert opinions 
offered . . .” 

Why? There is no trier of fact present. Save all the 
credibility undermining for trial when the factual judges, 
and judge of the law are sitting there watching the expert 
squirm. Don’t allow the deposition to become a duel. If the 
case does not resolve, assuredly this expert will be lying in 
wait, when everyone in the courtroom is watching.

(4) “See how strongly the expert defends the opinions 
offered.” 

That makes sense. Gauging the quality and strength 
of expert testimony, is an important objective. However, 
avoid a conspicuous demonstration of superiority - a spar-
ring match. The time to flex your persuasive superiority, 
is AFTER you know the expert opinions; and then, when 
it counts, stage an effective presentation. 
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Defending an Expert Deposition
This article has primarily considered expert deposi-

tion from the standpoint of cross-examination. In terms 
of defending an expert deposition, the most important 
work in the presentation of expert testimony will occur 
in your personal preparation. Expert witness testimony is 
fairly predictable. Experts know the parameters of their 
discipline and know the opposition experts will also. They 
expect to have a higher knowledge of their topic than the 
lawyers. They might generally, but on the important facts 
of your case, the attorney who set the case strategy, select-
ed the subject upon which expert opinions will be offered, 
provided the documents or facts upon which the expert 
testimony will be based, must be completely familiar with 
the precepts and key facts, upon which the expert will rely. 

For example, if a radiograph (x-ray) is an important 
persuasive fact, counsel should know about the meaning 
of every single black, gray and white image, including 
that the word “radiograph” the more precise label (tech-
nically x-rays are the mechanism which produces the 
radiograph). Counsel can learn from the internet, talking 
to peers and of course talking to the expert – all of which 
requires excellent preparation. 

Conclusion “Less Is More”
Finally, in expert deposition cross-examination or pre-

sentation: “less is more.” The expertise might be of great 
value for advocacy, but if it becomes overly prodigious and 
boring, or too showy and pretentious, the presentation or 
cross-examination loses credibility. Besides, wise advo-
cates have prepared and know what needs to be achieved 
in the case and during deposition. Credibility as counsel 
is always at risk during the expert presentation; and it 
can impede success in trial and during closing argument. 
Prepare like there is no tomorrow, but remember care-
fully prepared less is always more.

Boyd F. Jensen, II, a member of the Bar Publications Committee, 
is with the firm of Jensen & Garrett in Riverside. �
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The 1993 United States Supreme Court case Daubert 
v. Merrell Dow Pharmaceuticals (92-102), 509 U.S. 579 
(1993), changed the federal court requirements for expert 
testimony in Rule 702 of the Federal Rules of Evidence. 

Many states have adopted the Daubert approach, 
which makes the judge the gatekeeper who decides 
whether an expert may testify. The intent is to keep “junk 
science” out of the courtroom. 

Daubert set forth a reliability standard to establish the 
validity of the methodology used. The following consider-
ations are included:

•	 Can the methodology be empirically tested? The 
theory or technique must be falsifiable, refutable, 
and testable.

•	 Has the methodology been subjected to peer 
review and publication?

•	 Is there a known or potential error rate for the 
methodology used?

•	 Are standards and controls-maintained concern-
ing operating the methodology?

•	 To what degree are the theory and technique 
generally accepted by a relevant scientific com-
munity?

The Daubert court cited Karl Popper. Popper proposed 
that the ability to falsify a premise is the basis of science, 
meaning that an examiner must attempt to demonstrate 
a hypothesis is false to avoid bias. From this perspective, 
forensic handwriting analysis is, in fact, scientific. 

Case History Subsequent to Daubert
In 1995, in United States v. Starzecpyzel 93 Cr 553 

(LMM), 880 Fed.Sup. 1027 (S Dist N.Y. 1995), the court 
determined forensic document examiners are “skilled 
experts” rather than scientists. The Daubert standard was 
not applied to forensic document examiners. In that case, 
Mary Kelly, the government’s forensic document exam-
iner, was unable to articulate any standard or quantitative 
method by which a questioned document could be dis-
tinguished from an individual’s writing. She was unable 
to cite a scientific study supporting quantitative evidence 
for the validity of forensic document examiner’s opinions. 
The court wrote, “The government . . .  produced no evi-
dence of mainstream scientific support for forensic docu-
ment examination.”

Then came the United States Supreme Court decision 
in Kumho Tire Co. v. Carmichael 526 U.S. 137 (1999), 
where the court applied the Daubert standard to all expert 
testimony, not just testimony from scientists. In this case, 
the court found that Daubert tests applied to forensic 
document examiners. This changed the opinion put forth 
by the Starzecpyzel court.

California’s Science-Based Standard
In Frye v. United States 54 App. D.C. 46, 47, 293 F. 

1013, 1014 (1923), the court developed law regarding the 
admissibility of expert testimony. California follows the 
Frye standard. 

The Frye case establishes that experts must use gener-
ally accepted practices in the industry when performing 
scientific examinations. The Frye court wrote, “…while 
courts will go a long way in admitting expert testimony 
deduced from a well-recognized scientific principle or 
discovery, the thing from which the deduction is made 
must be sufficiently established to have gained general 
acceptance in the particular field in which it belongs.”

Application of the Scientific Method to 
Forensic Handwriting Analysis

A forensic document examiner performs a com-
parative analysis between the known handwriting and the 
writing in question. The document examiner starts with 
the hypothesis that a person wrote the questioned docu-
ment or did not write the questioned document. 

Whichever hypothesis is assumed, a competent docu-
ment examiner seeks to falsify that hypothesis. If instead 
he or she attempts to confirm the premise, this can lead 
to confirmation bias where evidence that contradicts the 
hypothesis is ignored. Falsifying a hypothesis applies the 
scientific method.

The Basis of Handwriting Identification
In theory, handwriting is unique to a specific person. 

This theory is not provable. Limiting the focus to poten-
tial suspects, rather than all people, improves the chances 
that the handwriting being considered is unique. 

Although no two writings by the same person are 
identical, unique traits can be found among various 
known writings by a specific person. The forensic docu-
ment examiner analyzes a person’s known writing to 
determine whether unique traits found in the questioned 
writing are also found in the known writings. 

Is Forensic Document Examination a Science?
by Mike Wakshull, MS, CQE
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Quantitative measurements can 
be used to obtain a statistical anal-
ysis of the handwriting. Published 
research shows that ratios such as the 
relative height of letters is consistent 
among a person’s writings. This is 
one example of many attributes to 
study. A good simulation or tracing 
of a person’s writing will show similar 
statistical results as authentic writ-
ing. The forensic document examiner 
must also test for this occurrence as 
well as all other attributes of the writ-
ing. The examiner does not anticipate 
finding all unique traits of the ques-
tioned writing in each known writing. 
In the same way, the unique traits in 
one known writing exemplar may not 
be found in all writings of the same 
person. 

When all the traits of the writ-
ing in question are found across the 
known writings, the document exam-
iner opines in the direction of identi-
fying the writer of the known writing 
as the writer of the questioned writ-
ing. When unique traits found in the 
questioned writing are not found in 
the known writings, the document 
examiner opines in the direction of 
eliminating the writer of the known 
writings as the writer of the ques-
tioned writing.

In no circumstances has a docu-
ment examiner proven a person either 
wrote or did not write the document. 
Additional evidence can cause the 
examiner to modify their original 
opinion if new evidence falsifies the 
original opinion. This is why the doc-
ument examiner should be presented 
with as many known handwriting 
samples as possible.

Study Results of Document 
Examination

Starzecpyzel produced a substan-
tial body of research to determine 
the validity of forensic handwriting 
analysis. Controlled university stud-
ies comparing the skill of trained 
document examiners have been per-

formed. Independent researchers also 
have conducted studies to determine 
whether trained document examin-
ers are better at identifying whether 
someone wrote a document or signa-
ture. Each study has shown statisti-
cally significant differences between 
trained examiners and lay people. 
Many of these studies have been pub-
lished in peer reviewed journals.

Application of Scientific 
Techniques to Altered 
Documents

Forensic document examiners are 
often asked to determine a docu-
ment’s authenticity. Documents may 
be altered using computer software 
such as Photoshop. A signature may 
be authentic, yet it was copied from 
another document. Photocopiers are 
so good that it is often visually dif-
ficult to determine whether a signa-
ture was produced with ink or is a 
photocopy. 

A document examiner uses a 
microscope to view the signature to 
see how it was constructed. A hypoth-
esis that the signature is authentic can 
be falsified by evidence of photocopy-
ing. Applying the scientific method, 
the document examiner attempts to 
falsify the hypothesis that the image 
is authentic.

A common method of altering 
documents is to use a similarly col-
ored pen to change a number such 
as a 1 into a 4, 7, or 9. Although the 
change cannot be visually discerned, 
infrared light can be used to differ-
entiate the inks. Ultraviolet light may 
be used to identify alterations such as 
erasures or different paper used for 
different pages of a document such 
as a contract or a will. In one case, I 
identified an inserted page in a trust 
by magnifying the way the toner was 
laid down on the various pages. The 
page in question was different from 
the other 14 pages of the trust. It had 
a printer-induced defect.
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My initial hypothesis was that 
all pages would show the same 
printing if all were printed with 
the same printer. If this were true, 
this particular defect would have 
appeared on every page or every 
third or fourth, depending on the 
source of the defect. However, the 
defect appeared on only the page in 
question. Thus, the hypothesis was 
falsified. I opined the page in ques-
tion was printed either at a different 
time or a different printer than the 
remainder of the trust.

Summary
Forensic document examiners 

are “skilled experts” who apply the 
scientific method to their disci-
pline. Although forensic document 
examination is not an exacting sci-
ence such as mathematics, a sci-
ence-based approach is required to 
support the opinion expressed in 
a case accurately. Not all foren-
sic document examiners apply a 
science-based approach to their 
methodology. Ask your document 
examiner what methods they use to 
apply the scientific approach.

Mike Wakshull is a forensic document 
examiner based in Temecula. He holds 
a graduate school certificate in forensic 
document examination and is author 
of Forensic Document Examination 
for Legal Professionals. His website is 
https://quality9.com.�
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As a forensic accountant and economist, I love math. 
However, over the years I have come to realize that not every-
one feels the same way. In fact, many attorneys with whom 
I’ve worked will tell me that they went to law school specifi-
cally to avoid it. So, if you have ever looked at a report from a 
financial expert and been overwhelmed, you are definitely not 
alone. Your damages expert should be there to assist. Often 
times financial experts have very different methodologies 
that result in a wide range of figures.

The following overview is intended to provide the reader 
with some background on terms commonly used by financial 
experts and their impact on the bottom line when calculat-
ing economic damages in personal injury, wrongful death 
or employment matters. Economic damages calculated by 
financial experts in these types of cases commonly include 
loss of earnings, loss of financial support, fringe benefits, 
household services, and future medical care. 

Worklife Expectancy (vs. Retirement Age): Worklife 
expectancy is the average number of years that a person in 
a given demographic will spend working for the remainder 
of his or her life. Worklife expectancy tables will typically 
display data based on cohorts distinguished by age, gender, 
educational attainment and work status (active or inactive). 
A lot of us intend to work as long as possible or have a target 
retirement age in mind. However, an important distinction 
is that worklife expectancy and retirement age are not the 
same. Statistics show us that over time individuals move in 
and out of the work force for a wide variety of reasons includ-
ing illness, injury, relocation, career changes, schooling, and 
personal or family matters. As an example, if we look at the 
worklife expectancy for a male who is 35 years old with some 
college education, there are tables that indicate a worklife of 
25.83 additional years.1 This does not mean that this individ-
ual will retire at age 60.83 (35+25.83). Rather, this individual 
may retire at age 67, but in aggregate his total working years 
will equal 25.83 years. One of the biggest factors in deter-
mining worklife is education. Typically, the more education 
an individual has, the more years the individual will likely 
work. In our earlier example, if the same individual instead 
had a professional degree, his worklife expectancy would be 

1	 Gary R. Skoog, James E. Ciecka and Kurt V. Krueger, “The 
Markov Process Model of Labor Force Activity 2012-17: Extended 
Tables of Central Tendency, Shape, Percentile Points, and 
Bootstrap Standard Errors” JFE, Vol. XXVIII, No. 1, 2019.

increased by about 6 years to 31.81 years.2 It is important to 
know if your financial expert is using a worklife expectancy 
or a retirement age as this can have a substantial impact on 
the calculations. 

Loss of Earnings: This is what an individual would have 
likely earned over their lifetime, if not for some given inci-
dent/injury. Economists often look at the past performance 
of an individual as well as the industry and occupation as a 
whole. For an individual with an extensive and established 
work history this task can be relatively straight forward. 
An example of a more challenging situation is when the 
individual has just graduated from law school and has never 
participated in the work force. In these situations, the econo-
mist will typically rely on statistics. There are many sources 
of information on average earnings from both government 
and private studies and publications.

Offset of Earnings: This is what an individual will now 
likely earn over their lifetime as a result of a given incident/
injury. If past performance after the incident exists, an econo-
mist will take this into consideration. They also often rely 
on the opinions of vocational rehabilitation experts who can 
analyze the individual’s abilities and opportunities in differ-
ent industries or capacities post-incident.

Discount Rate and Present Value: According to the jury 
instructions, damages are to be calculated in present value 
terms. Present value is the concept that a dollar today is 
worth more to you than a dollar in ten years because you 
can invest it now and earn a return on your investment. 
The discount rate is the rate used to calculate the present 
value of damages. How this rate is derived is one of the most 
hotly debated topics among economists. Jury instructions 
require that the financial expert look at what the value would 
be if “reasonably invested.” Therefore, it is common to see 
economists relying on government securities to determine 
their discount rate. Economists will often differ in terms of 
what duration they look at (e.g. a 3-month Treasury bill vs. 
a 10-year Treasury note). There is an inverse relationship 
between interest rates and present value. Thus, the higher 
the interest rate, the lower the calculation of the present 
value of the damages. The difference between a 3-month 
Treasury bill and a 10-year Treasury note can be substantial 
(1.55% vs. 1.92% respectively, based on rates as of 1/1/20).3 

2	 Id.
3	 United States Department of the Treasury 1/1/2020.

The Bottom Line: Calculating Economic 
Damages for Individuals  

by Victoria Wilkerson
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Another common difference among economists is whether 
they are looking at current yields or historical yields. At the 
present time, interest rates on Treasury securities are much 
lower than they have been on average over the past 30-35 
years. 

Growth Rate: A growth rate is used to project how future 
earnings, benefits, medical care costs or profits will increase 
over time. Some economists will rely on historical rates and 
others on projections. The growth rate will vary based on the 
category of the item you are evaluating. For example, medical 
care costs for doctor visits and hospitalizations have grown at 
faster rates than wages over the past 30 years. Therefore, it is 
not uncommon to see an economist using different growth 
rates for the calculation of earnings than for future medical 
care costs. 

Net Discount Rate: Many economists prefer to evaluate 
damages using a net discount rate rather than the individual 
discount and growth rate components. In other words, they 
look at the relationship between interest rates and growth 
rates/inflation over the same time period. Alternatively, econ-
omists that do not use a net discount rate methodology may 
be using current interest rates and historical growth rates.

Personal Consumption (Loss of Support): When cal-
culating losses in a wrongful death case, the financial expert 
should typically take into consideration what the decedent 
would have consumed of his or her own earnings. This is 
done by analyzing studies that track household expenditures. 
For example, a common source of information is the Bureau 
of Labor Statistics’ Consumer Expenditure Survey. This 
breaks down consumption by household size and income. In 
a 3-person household with $70K+ in income, the breakdown 
is: 42.3% indivisible (rent/utilities, etc.), 20.8% male, 21% 
female and 15.9% child.4 

Household Services: These are services that include: 
cleaning, cooking, laundry, yard work, shopping, obtaining 
services, and travel. In the event that an individual can no 
longer provide household services, an economist can perform 
this calculation, if appropriate. Often times an economist 
will look at tables that break down the average time spent on 
services provided, by demographic. For a married female with 
a child ages 6 to 12, who works full time, the value of these 
services is approximately $24,000 per year.5 When calculat-
ing economic damages, this can be a substantial number in 
terms of present value over an individual’s lifetime.

Loss of Fringe Benefits: For health insurance and 
defined contribution plans this calculation can be performed 
by looking at what the employer contributes to a plan. This 
information is often found in pay stubs, benefit statements, 

4	 Bureau of Labor Statistics’ Consumer Expenditure Surveys, 
Bulletin Tables.

5	 Source: Expectancy Data The Dollar Value of a Day: 2018 Dollar 
Valuation. Shawnee Mission, Kansas, 2019.

or employee handbooks. Other types of fringe benefits are 
far more difficult to calculate, such as defined benefit plans, 
stock options, stock grants, or profit-sharing plans. For 
defined benefit plans (e.g. CalPERS, CalSTRS or other private 
retirement plans), the economist can review the Summary 
Plan Description which outlines how benefits are ultimately 
determined at a given retirement date. These are typically 
based on a set formula such as: monthly benefit = years of 
service x benefit factor x average final compensation. One can 
then utilize projections, as discussed above, for earnings and 
retirement to come up with the present value of this benefit. 
If the value of fringe benefits is unknown, economists can 
rely on what the average employer contributes to employee 
benefits. A common source for this information is the Bureau 
of Labor Statistics, which indicates this is typically about 
16% of wages.6

Future Medical Care Costs: For this category of damages 
the economist relies primarily on information provided by a 
life care planner or other medical experts. The economist will 
be responsible for calculating the present value of the figures 
in a life care plan, but in most cases, will otherwise simply be 
“crunching the numbers.”

Life Expectancy: Jury instructions provide specific guid-
ance on the source to use for life expectancy. The life tables in 
Vital Statistics of the United States, published by the National 
Center for Health Statistics, is recommended. Therefore, 
it is rare to see this disputed among economists. However, 
economists are often asked to make assumptions about a 
reduced life expectancy based on an individual’s unique cir-
cumstance (for example, a preexisting medical condition). 
This is not something that forensic economists will com-
monly determine themselves. Rather, they will rely on the 
opinions of medical experts in order to incorporate a reduced 
life expectancy into their analysis. A reduced life expectancy 
is often among the most impactful variables in the derivation 
of future medical care costs.

Victoria Wilkerson is a principal of VWM Analytics. She specializes 
in forensic accounting and the analysis of economic damages. Ms. 
Wilkerson is a Certified Public Accountant and Certified Fraud 
Examiner. She also holds the American Institute of Certified Public 
Accountants’ Accreditation in Business Valuation (ABV). She 
obtained her MBA with a concentration in finance from USC and 
her BA degree in Business Economics from UCLA. With over 15 
years of experience, Ms. Wilkerson provides consulting and expert 
witness services for both plaintiff and defense law firms throughout 
the country. She has testified on more than 70 occasions in trial, 
arbitration and deposition. Ms. Wilkerson also consults with busi-
nesses and individuals performing fraud investigations and other 
specialized forensic accounting services.�

6	 Employer Costs for Employee Compensation, U.S. Department of 
Labor, Bureau of Labor Statistics.
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HBO’s futuristic series Westworld explores a world in 
which robots with artificial intelligence are nearly indis-
tinguishable from humans. The newest season introduces 
viewers to a “distant future” in which people can summon 
driverless cars in mere seconds and be transported in 
what are essentially mobile living rooms, free of human 
control. Interestingly, one of the vehicles the show uses to 
depict this revolutionary vision of ground transportation 
was, in fact, the AI:CONN concept car Audi introduced 
three years ago at the 2017 Frankfurt auto show.

In other words, art is starting to imitate life. Indeed, 
technology has spawned a sea change in ground trans-
portation, the scope of which is unprecedented since 
Henry Ford introduced the Model-T 118 years ago. To 
illustrate, I have been litigating automobile product 
liability cases for nearly two decades. In 2004, the winning 
entry in the Defense Advanced Research Project Agency’s 
Grand Challenge—a contest offering researchers from top 
research institutions a $1 million prize to build an auton-
omous vehicle able to navigate 142 miles through the 

Mojave Desert—travelled less than eight miles in several 
hours before catching fire. Only five years later, Google 
announced that its autonomous vehicles had collectively 
driven more than 300,000 miles under computer control, 
without a single accident. And last year, Audi announced 
the launch of its 2019 A8L flagship sedan, claiming that it 
was the first production vehicle with Level 3 automation 
in which “[t]he driver is encouraged to become a passen-
ger by taking both hands off the steering wheel for as long 
as he or she wishes.”

As these technological leaps may already suggest, 
the potential benefits of autonomous vehicles can’t be 
understated. According to Department of Transportation 
statistics, 2018 saw 36,560 people killed in motor vehicle 
crashes, and automobile accidents cost Americans approx-
imately $242 billion dollars. Studies have estimated 
that if 90% of automobiles in the United States became 
autonomous, 25,000 lives and $200 billion could be saved 
annually. 

When Artificial Intelligence Meets Brick-and-
Mortar Courtrooms

by David Wright
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So, does the evolution of autonomous vehicle tech-
nology spell the end of negligence, product liability, and 
warranty law?  While autonomous vehicles and vehicle 
systems will undoubtedly create new issues for the law to 
address, and they will certainly impact the way in which 
attorneys investigate and analyze automobile accidents, 
the answer is, decidedly, no.

First, it is important to understand where we are 
now on the vehicle automation spectrum. The Society 
of Automotive Engineers has defined six levels of vehicle 
autonomy:

Levels 0–2 are those where the human driver must 
monitor the driving environment, and levels 3–5 are those 
where an automated driving system monitors the driving 
environment. Only Level 5 automation completely does 
away with the need for a human driver in all conditions. 
Currently, the United States has approved no vehicles for 
use by the general public above Level 2, which means 
there are no vehicles being sold today for which the driver 
is not ultimately responsible for its operation. 

Second, even if fully autonomous vehicles do become 
commercially available within the next 10 years, projec-
tions suggest it will be at least 2045 before half of new 
vehicles are autonomous, and 2060 before half of all 
on-road vehicles are autonomous. This means that even 
though we are starting to hear echoes of the future, they 
remain distant ones. We are a long way from Westworld. 
As a result, we can fully expect that auto manufacturers 
will continue to blame the driver for vehicle accidents. 
These defenses will continue to require rebuttal through 
extensive investigation and analysis.

Third, manufacturers of autonomous vehicles will 
remain subject to the traditional strict product liability 
theories—absent legislatively-granted immunities—of 
design defect, where the vehicle is unreasonably dan-
gerous or fails to perform as consumers would expect; 
manufacturing defect, where the vehicle’s manufacture 
fails to conform to its intended design; or failure to warn. 
Furthermore, contractual and implied warranty claims 
are sure to persist when the manner in which these 
autonomous vehicles operate vary from manufacturer 
representation or render them unfit for their ordinary 
purpose.

That is not to say that these defenses get easier as 
the technology gets more complicated. Today’s vehicle 
operating systems incorporate 100 million lines of code. 
Tomorrow’s autonomous vehicles may rely on as many 
as 300 million lines of code, all processing data received 
from sophisticated sensor arrays through hard-coded 
rules, obstacle avoidance algorithms, predictive model-
ing, and object recognition in order to issue instructions 
to the car’s actuators, which control acceleration, brak-

ing, and steering. If anything, subsequent litigation will 
become more complex and time-consuming. 

But on the flipside, product liability attorneys will 
be suitably armed with increasingly detailed informa-
tion to ascertain why a particular accident happened. For 
instance, in addition to the five seconds of pre-crash data 
vehicles typically store through their event data record-
ers, manufacturers like Tesla regularly upload thousands 
of data streams generated through everyday use. This data 
is preserved and can be analyzed by the manufacturer. But 
it will also be available through discovery by accident-
reconstruction and human-factors experts, a double-
edged sword of Damocles hanging over both sides of any 
future accident litigation.  

I recently attended a public hearing of the National 
Transportation Safety Board’s ongoing investigation into 
a tragic fatal accident involving a Tesla Model X. The acci-
dent occurred when the Model X, equipped with Tesla’s 
Traffic Aware Cruise and Auto Steer modes, entered the 
gore area between the main travel lanes of one freeway 
and a transition lane to an intersecting freeway and col-
lided with a fixed barrier. The NTSB’s probable cause 
finding demonstrates the mix of traditional negligence 
and evolving product liability theories that will dominate 
this field for the foreseeable future:  It found that the fatal 
accident was caused by the Tesla autopilot system steer-
ing the vehicle into a highway gore area due to system 
limitations combined with the driver’s lack of response 
due to distraction, likely from a cell phone game applica-
tion while over-relying on the Model X’s auto-pilot partial 
driving automation system.

One thing seems certain:  As autonomous vehicles and 
their internal systems comprise an increasing portion of 
America’s fleet, victims will increasingly have to shift the 
focus from vehicular negligence theories of driver fault to 
product liability theories of vehicle defect to establish the 
liability of the companies that designed, manufactured, 
or marketed a product that didn’t do what it promised or 
what it should, and harmed people as a result. Meanwhile, 
their attorneys will need to be prepared for ever more 
complex, technologically-advanced, and expensive litiga-
tion than before. Indeed, Westworld is one of many shows 
that have predicated an autonomous driving future, but I 
have never seen a realistic depiction—televised or other-
wise—of an autonomous litigation future.

David Wright is name partner at McCune Wright Arevalo LLP 
and head of its Automobile/Product Defect Group.�
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California recently mandated new procedures for 
eyewitness identification in criminal investigations. SB 
923 was signed by Governor Brown in 2018, and the new 
procedures went into effect January 1, 2020. 

A complete analysis of the bill could be longer than 
the bill itself, which is a short-and-sweet four pages, with 
a “shall do” list of about two pages. Many of the require-
ment in the bill are straightforward, consistent with 
current law enforcement practices, and consistent with 
guidelines described in the California Peace Officers Legal 
Sourcebook. They are summarized below with little dis-
cussion or elaboration. In lieu of a long, detailed analysis 
of all the bill’s provisions, this brief article focuses on the 
more novel elements of the critical procedures.

The New Procedures for Photo and Live 
Lineups

1.	 Law enforcement must obtain a description of the 
perpetrator from the witness as soon as possible – 
before conducting the identification procedure.

2.	 The lineup must include only one suspect with 
fillers that match the witness’s description of the 
perpetrator. The suspect should not unduly stand 
out.

3.	 Witnesses must be separated prior to the identifi-
cation procedure.

4.	 The identification procedure must be video or 
audio recorded.

5.	 Instructions to witnesses must note that the 
perpetrator may not be in the lineup, the witness 
should not feel compelled to identify anyone, and 
the investigation will continue if the witness does 
not identify anyone.

6.	 The identification must be conducted by a blind 
or blinded administrator.

7.	 Nothing shall be said to the witness that might 
influence that witness’s identification of the sus-
pect.

8.	 If the witness identifies someone from the lineup 
that he or she believes to be the perpetrator, the 
investigator must immediately inquire as to the 
witness’s level of confidence, provide no informa-
tion about the identified person before obtaining 

that statement of confidence, and must not vali-
date or invalidate the eyewitness’s identification.

9.	 None of the above applies to field show-up proce-
dures.

After the witness’s description has been obtained, 
documented, and used to select fillers for a lineup (and 
multiple witnesses have been separated), it’s time to focus 
on the key elements of the identification procedure.

Recording the Identification Procedure
The first thing is to start recording. This requirement 

is new. The bill requires both audio and video recording. 
Audio (only) recording is allowed with a written justifica-
tion by the investigating officer. The bill does not specify 
when to start the recording, or who should be recorded. A 
good principle to apply to the when and who questions is 
“more is better.” Start the recording prior to the presenta-
tion of the instructions, so that there is no question later 
about whether or how those instructions were presented. 
Do not stop recording until all required elements of the 
identification have been documented.

Research suggests that the recording will be more 
useful if the witness and the lineup administrator are both 
recorded. Speaking from the prosecution’s perspective, 
any argument that the investigating officer engaged in 
suggestive behavior during the identification will be DOA 
if the video captures the investigating officer’s every word 
and gesture (and there were no suggestive behaviors).

The recording should be continuous from start to fin-
ish. I have listened to recordings where the investigating 
officer constantly stopped and started. Such on-and-off 
recordings seem fishy, if I may use that bit of technical 
legalese, and they invite the jury to wonder what hap-
pened, and what was said, when the recording was turned 
off. 

Blind or Blinded Administrator
The identification procedure must be conducted by a 

blind or blinded lineup administrator. A blind administra-
tor does not know who the suspect is. A blinded adminis-
trator may know who the suspect is, but must not know 
the suspect’s position in the lineup. Blind administration 
can be achieved by handing the identification off to some-
one not involved in the investigation. Blinded administra-
tion can be a little tricky to achieve because it requires 

SB 923:  A New Day and a New Way for 
Eyewitness Identification in California

by Professor Steven Clark
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the investigating officer to temporarily not know what he/
she knows. Blinding can be achieved in many ways, two of 
which are described in the bill.

The bill suggests “an automated computer program 
that prevents the administrator from seeing which photos 
the eyewitness is viewing until after the identification 
procedure is completed.” To make that work, the program 
would have to randomly arrange the photographs. That 
can be easily programmed.

Another way to blind a lineup administrator to the 
position of the suspect uses what is referred to as a “folder” 
method. Each photograph is placed into a separate folder, 
shuffled, and presented to the witness one-at-a-time. This 
is essentially a sequential lineup – a procedure that is not 
widely endorsed by the research community. 

There are other ways to ensure that the police officer 
is blinded to the position of the suspect. Law enforcement 
may wish to develop other blinding methods. I would 
strongly urge law enforcement to consult experts if they 
choose alternative methods of blinding. These methods 
don’t have to be high-tech or cost a lot of money. They 
just have to work.

Accurate Documentation of Confidence
SB 923 requires law enforcement to obtain and docu-

ment the witness’s confidence in his or her identification. 
Eyewitness confidence, assessed at the time of the identi-
fication, can provide useful information about the likely 
accuracy of that identification. However, the value of the 
confidence statement depends on how and when the ques-
tion is asked and how the answer is recorded. Importantly, 
the lineup administrator should continue recording and 
remain blind to the identity of the suspect until confi-
dence questions are asked and answered.

How Will the New Procedures Affect the 
Criminal Justice Process?

The impact of the bill will depend on many factors, 
including the extent to which the rules are implemented, 
how they are implemented, and how law enforcement pro-
fessionals respond to expected and unexpected outcomes.

Police and prosecutors should expect that suspects 
will be identified less often. The extent to which that is 
a good or a bad thing is a matter of some debate in the 
research literature. One of the motivations for SB 923 
is that some of the suspect identifications that are not 
made would have been identifications of people who are 
innocent. Removal of these false identifications can allow 
police to redirect their investigation, consider other pos-
sible suspects, and avoid long, resource-sucking investi-
gations that ultimately go nowhere, or worse – wind up 
convicting the innocent.
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However, in some or even many cases, investigating 
officers may feel certain that the new procedures resulted 
in a failure to identify a criminal. How officers respond 
to those situations is critically important. People – all 
people, not just police officers – find it difficult to let go 
of strongly-held beliefs and hypotheses, even when dis-
confirming evidence stares them in the face. The purpose 
of the new procedures, and the integrity of a given case, 
can be undermined if police respond to these cases with 
work-arounds or by pursuing even less reliable evidence 
through less reliable means.

The Need for Evaluation Research
	 The bill has no provision for assessing the effects 

of the new procedures. In a perfect world (perfect in eyes 
of criminal justice policy researchers), data would have 
been systematically collected before the new rules went 
into effect that could be used as comparisons with data 
collected after the new rules went into effect. However, 
it is not too late to conduct retrospective analyses using 
existing data. Without such systematic data, the effects 
of the new procedures may only be understood through 
anecdotes, subjective experiences or attitudes, and appel-
late decisions years later.

Steven Clark is a Professor of Psychology at the University of 
California, Riverside, the former director of the Presley Center 
for Crime and Justice Studies, and the founding director of the 
UC Consortium on Social Science and Law. Contact: clark@
ucr.edu, 951-827-5541.�
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Robert “Bob” Chandler has always had an 
unshakeable desire and passion to be a lawyer, 
even from an early age. Robert believes the 
practice of law is a noble and respected profes-
sion that allows lawyers to give back to their 
communities and help others resolve their 
disputes in a civil manner. To this day, Robert 
continues to fulfill those beliefs by engaging 
with his community in various ways. 

Robert is a long-time Riverside resident, 
but grew up in Las Cruces, New Mexico with 
his mother, two younger sisters, and younger 
brother. Robert’s drive and work ethic was 
evident even during those early years in Las 
Cruces. He worked countless jobs to help support his family 
and played football throughout his high school career. 

Robert moved to Massachusetts to attend Suffolk 
University where he earned his undergraduate degree in 
business administration in 1980. After graduating, Robert 
worked for Eastern Gas and Fuel Associates headquartered 
in downtown Boston, Massachusetts. Robert then attended 
New Hampshire College, graduating in 1982 with a Master of 
Business Administration in finance. 

Eastern Gas and Fuel transferred Robert from Boston 
to Denver, Colorado in 1982. Robert had always planned on 
becoming a lawyer; however, he had delayed attending law 
school for a few years so he and his wife could raise their two 
young boys. But, just two years later, Robert was on the move 
again, this time to California after being accepted to Loyola 
Marymount Law School in Los Angeles. Despite the demands 
of his growing family and maintaining his full-time job at 
Coopers & Lybrand (now PriceWaterhouseCooper), Robert 
attended night classes and graduated in 1984. 

After graduating from Loyola Law School, Robert was 
admitted to practice law in California (1988) and New Mexico 
(1989). He is also admitted to the United States District 
Court-Central District of California, the Ninth Circuit Court 
of Appeal, the Northern District of Illinois, the Federal District 
Court of Appeal, and the Supreme Court of the United States. 
Robert also has a published opinion in the Ninth Circuit 
Court of Appeal. 

Since 1989, Robert has owned his own law practice 
and remained in the same office in downtown Riverside for 
almost 31 years. He is a member of the Riverside County 
Bar Association (“RCBA”), San Bernardino County Bar 
Association, and the Orange County Bar Association. Robert 
loves the practice of law and loves working for himself. This 
allowed him to never miss any of his sons’ extracurricular 
activities whether it be high school, college, or professional 
sports games. Robert loves what he does, and can be often 

heard quoting Confucius saying, “If you love 
what you do, you’ll never work a day in your 
life.” 

Robert has been a devoted volunteer and 
advocate for community service for nearly 30 
years. In 1990, he began working with the 
RCBA to take consultations on Fridays at no 
cost for those who cannot afford an attor-
ney—and continues to do so today. In 1992, 
Robert was an inaugural member of the Leo A. 
Deegan Inn of Court and remained a member 
until 1996. He is on the Fourth District Court 
of Appeal—Division II mediation panel. From 
1991 to 1995, Robert completed numerous 

hours of pro bono work for the Western San Bernardino 
County Bar Association clinics. During the first Iraq Conflict, 
Judge Edward Webster asked Robert to handle many of the 
Soldier’s and Sailor’s Relief court cases. Robert continues to 
be active with the RCBA and especially enjoys participating in 
the RCBA Elves program during the holidays.

Perhaps the only other passion that is stronger than the 
law is Robert’s love for his family. Robert has been married to 
his wife, Diana, for 41 years and has three sons. Their oldest 
son, Jason, was born in 1980 in Boston. I, the middle son, was 
born in 1983 in Denver. The youngest, Nolan, was born in 
1988 in Anaheim, California. 

Research shows that parents serve as a major influence on 
their children’s career development and decision making. All 
three of Robert’s sons are in the legal field, including his two 
daughters-in-law, Anna Zagari and Marie Warga. I am a depu-
ty city attorney for the City of Riverside; my younger brother, 
Nolan, is a judge advocate general with the United States 
Marine Corps, and my older brother, Jason, recently gradu-
ated from law school and is preparing to take the February 
2020 bar exam. So, do you think he had some influence?

My dad has kept his desire and drive to be a passionate, 
upstanding, and professional attorney in the Inland Empire. 
He not only works hard for his family, but gives back to those 
in need just as he aspired when he was a young man. My dad 
taught me that it is not enough to be a good attorney, but you 
also need a great reputation to back-up the skills and intellect. 
He continues to be the epitome of an excellent attorney and 
more importantly, an outstanding father. 

Aaron is a deputy city attorney for the City of Riverside who lived 
in Riverside for over 25 years. He attended Woodcrest Christian 
High School. Aaron enjoys traveling with his wife Anna (co-author), 
going to the beach with their dog, and loves bumping into his father 
at the Riverside County Court House from time to time.�

Opposing Counsel: Robert Chandler

by Aaron Chandler
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My Friend Tim
I am often asked my opinion about 

local Riverside County judges and what 
insight I may have on them. The position 
of judge in our legal system conjures up 
word associations like esteemed, learned, 
and honorable – essentially a position that 
is spoken of in reverence. Truth be told, 
when I think of the position of judge, I 
think of my friend Tim. However, words 
of reverence are not the first words that 
come to my mind when I reflect on Judge 
Timothy Hollenhorst. No, the first word that comes to 
my mind when I think of my friend Tim is heart.

I first met Tim when he joined the Riverside County 
District Attorney’s Office as a post bar law clerk. This was 
Tim’s first legal job after graduating from the University 
of Kansas law school. Tim was eager to undertake his 
chosen career as a trial lawyer. He also made every 
attempt to fit in to our office, not only by working in 
court but also through playing sports. It is in the world 
of Tim’s “sporting prowess” that I got to know him best. 
To say that Tim was athletically challenged in the begin-
ning is an understatement. A few months into the job 
at the DA’s office Tim learned about a weekly Saturday 
morning basketball game that I organized. He wanted 
to play in the worst way, so Tim cornered me one day 
and with sincere humility proceeded to tell me about 
the mad basketball skills he possessed. I told Tim that 
our teams were full. Unfazed, Tim continued to regale 
me with stories about the Kansas Jayhawks nationally 
ranked basketball program. He told me about how he 
dominated opponents on the court and as I remember it, 
he mentioned being a walk-on onto the Kansas basket-
ball program (I would later learn that he meant the stu-
dent intramural C league). Despite his self-proclaimed 
basketball talent, the problem still facing Tim was that 
we were full on Saturdays and didn’t have a spot for him.

Tim’s solution: he just showed up uninvited one 
Saturday ready to play. Thinking back, I recall Tim’s 
physical appearance didn’t scream out “basketball play-
er!” (it was more like wrestler). Tim assured me that 
his physical appearance shouldn’t fool anyone and that 
we were going to be amazed! It was hard to ignore Tim 

because he stood just outside the boundary 
line under the basket. Eventually, Tim’s 
tenacity prevailed and we all agreed to 
shoot free throws for teams. If you made 
your free throw you were in; if you missed, 
you were sitting out. It finally came to 
Tim’s turn. He set up at the free throw 
line and shot the ball at the hoop. The ball 
left his hands in a very unconventional 
motion with a sideways twist on the ball’s 
trajectory toward the basket. The ball then 
continued to travel up over the backboard, 

past the adjacent court onto the grassy play area without 
ever touching anything. After the shock wore off (and 
after we laughed for about 5 minutes) Tim was right – we 
were amazed!

Over the years Tim continued to show up for 
Saturday basketball every week. He was always the last 
one selected on a team because of his mad free throw 
shooting skills. We used to affectionately refer to him 
as “Rudy” (a reference to Rudy Ruettiger who grew up 
in town where most people ended up working at the 
local steel mill. However, Rudy wanted to play football 
at Notre Dame for the Fighting Irish. The problem was 
Rudy’s athletic skills were poor, and he was only half 
the size of the other players). Like Rudy, Tim was unde-
terred and kept showing up every week. At some point, 
Tim decided to solve the problem of being selected last 
– he volunteered to organize the weekly game and took 
charge of who was invited to play. Funny thing – from 
that point on we always had just enough people to play 
on Saturday with no extras – no more free throw shoot-
ing to pick teams, so Tim always played every game.

I poke fun at Tim (the stories are all true, however), 
but it was on the basketball court and simultaneously in 
our local criminal courts where I learned that Tim had 
the kind of heart that is rare in life. He never gave up 
on trying to become a skilled basketball player and he 
never gave up on becoming a skilled trial lawyer. The 
effort, character and determination that Tim brought 
to Saturday basketball was the same approach he had to 
his legal career. Not many people are born to be great 
trial lawyers. Tim was no different. However, over his 
career he willed himself to become the exception to the 

Judicial Profile: Judge Timothy Hollenhorst

by John Aki

Judge Timothy Hollenhorst
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rule both as a scholar of the law and as a skilled court-
room litigator. He rose up through the ranks in our 
office to become a phenomenal trial lawyer, universally 
respected for his expertise in homicide and gang litiga-
tion. Moreover, he was highly respected by his peers, the 
defense bar, and the judiciary as well.

You wouldn’t recognize the basketball player Tim is 
today. Truly skilled with a 3-point shot, amazing scoring 
ability in the paint, a defensive stopper and one of the 
highest basketball IQ’s around (no joke). Although Tim 
is still our Saturday morning basketball organizer some 
20 years later, he would be selected in the first round if 
we had extra players.

As for Tim’s judicial career – I’m pleasantly surprised 
to report that the transition from trial lawyer to judge 
has not required the effort he expended to become a 
great basketball player or extraordinary prosecutor. 
Shortly after Tim took the bench, I had the privilege 
of watching him preside over a very complex cold case 
murder trial. I expected to see the typical journeyman 
judge struggling to become comfortable with the burden 

of calling balls and strikes from the bench - perhaps even 
committing a few rookie mistakes. However, what I saw 
(to steal another movie analogy) was The Natural. My 
friend Tim clearly had found his calling – what he was 
born to do. His demeanor was kind and warm, but firm. 
Tim exercised his discretion judiciously and decisively. I 
also witnessed Tim work very hard on the complex issues 
presented in trial, while demonstrating the ability to 
have his mind changed by the litigants to arrive at fair 
resolutions. In sum, Tim was naturally suited to preside 
over his courtroom, the trial, the litigants, the jurors, 
and the case before him. I was amazed!

Epilogue: From what I hear, Tim continues to work 
hard at his new calling as a Superior Court Judge despite 
his innate talent, ability, and skillset for the job. I’m not 
surprised by his work ethic or tenacity, however, because 
Tim approaches all of life in the same way - with heart.

John Aki is the chief assistant is the Office of the Riverside 
County District Attorney.�
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 The Riverside County Bar Association’s Nominating 
Committee has nominated the following members to run for 
the RCBA offices indicated, for a term beginning September 1, 
2020. (See biographies below, which have been submitted by 
each candidate). Please watch your mail for ballots. Election 
results will be announced in June.

Sophia Choi 
President

 As President-Elect for 2019-2020, 
Sophia Choi will automatically assume 
the office of President for 2020-2021.

Neil Okazaki
President-Elect

Each month, the Riverside Lawyer 
prints our Mission Statement which 
declares that we “proudly serve our 
members, our community, and our legal 
system.” There are so many ways the 
RCBA makes a difference in our legal 

community as well as our greater community at large. I am 
proud to be a member of this organization because of the 
services that are provided, the impacts that are made, and the 
people involved in these efforts. 

Being a member of the RCBA allows all of us to serve our 
community, grow relationships with colleagues from all areas 
of practice, and enhance our professional talents. This is why 
the RCBA is the heartbeat of our local legal community. It has 
been an honor to serve on the RCBA Board of Directors for 
five different presidents. Because of the pride I have in being a 
member of our organization, I would be honored to continue 
to serve on the Board. Thank you for your consideration. 

Lori Myers
Vice President

Lori Ann Myers was born in 
Huntington Beach, California and grew 
up in Lake Forest. She received her law 
degree from Western State University 
College of Law. She has practiced exclu-
sively in the area of criminal defense. 

Working as a clerk for the Orange County Public Defender’s 
Office in law school, cemented her belief that criminal defense 
was her calling. Ms. Myers’ first job as an attorney was with the 
Riverside County Public Defender’s Office. 

Currently, Ms. Myers has a vibrant private practice, which 
includes representation of clients in the counties of Riverside, 
San Bernardino, Los Angeles, Orange, and San Diego. She 
has tried multiple homicide cases and meets the State Bar 
requirements to represent clients charged in capital cases in 

which the death penalty is sought. She has tried, to verdict, 
cases involving sexual molestation, rape, driving under the 
influence, vehicular manslaughter, assault, robbery, and gang 
allegations. Ms. Myers was recognized by AVVO with an award 
as Top Attorney for 2017 with a superb Attorney rating by the 
Legal Community and was also recognized by the American 
Institute of Criminal Law Attorneys as one of the 10 Best 
Attorneys in 2017 for Client Satisfaction in Criminal Law in 
California 

Her involvement in the community has included partici-
pation as a scoring attorney for various Mock Trial competi-
tions and a volunteer with VIP Mentors. This organization, 
formerly called Volunteers in Parole, contracts with the 
California State Bar Association to provide volunteer attorneys 
who serve as mentors to parolees. The program helps facilitate 
a successful re-entry into society by providing the parolee with 
much needed guidance and advice from a reliable mentor. 
Currently, she is on the Board of Directors as the CFO and is 
the co-chair of the Criminal Law Section for the RCBA. 

In addition to her private practice, Ms. Myers provides 
representation to indigent criminal defendants. The Public 
Defender has many cases in which a conflict of interest is 
present. In these situations, the defendant is still entitled to a 
defense attorney. The County of Riverside contracts with enti-
ties to provide defense attorneys to indigent defendants who 
cannot be represented by the Public Defender. Ms. Myers has 
been working within this system of court-appointed counsel 
for almost 16 years.

Kelly Moran
Chief Financial Officer 

I am incredibly honored to have been 
nominated to continue as a member of the 
Riverside County Bar Association Board of 
Directors. I have had the opportunity to 
serve as a board member for four years, 
first as the 2013-2014 Riverside County 
Barristers President, then later as a direc-

tor-at-large from 2015-2017, and secretary from 2019-2020. I 
would be privileged to continue that experience in the future as 
the 2020-2021 chief financial officer of the Riverside County Bar 
Association.

As a Riverside native, I strive to give back to the community 
that I am so proud to call my hometown. I am a proud graduate 
of Notre Dame High School and UC Riverside. After obtaining 
my JD and a Certificate in Dispute Resolution from Pepperdine 
University School of Law, I was fortunate enough to return to 
Riverside to begin my career at Thompson & Colegate LLP. Over 
the past six years, I have had the opportunity to serve as a deputy 
county counsel for the County of Riverside, practicing in the area 
of public safety litigation. 

Throughout my time as an attorney, I have had many won-
derful experiences in the Riverside legal community. Most near 
and dear to my heart has been my work in helping to establish 
and coach the (now medal winning!) Mock Trial team at my alma 
mater, Notre Dame High School. This experience has been a 

Nominees for RCBA Board of Directors, 2020-2021
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challenging and rewarding endeavor that has allowed me to form 
deeper friendships in the legal community, strengthened my 
appreciation for the law, and has given me a continued sense of 
pride and optimism for the future of the Inland Empire. 

In addition to my work with mock trial, I am also privi-
leged to have been included as a member of the Leo A. Deegan 
American Inn of Court, the Civil Bench and Bar Panel, Riverside 
County Bar Association’s Mentoring Program, and the Riverside 
County Bar Foundation’s Adopt-a-High School program. Outside 
of the legal community, I volunteer as a Wish Granter, member 
of the Speaker’s Bureau, and member of the Medical Outreach 
Team for the Orange County and Inland Empire chapter of Make-
A-Wish. 

I am proud to be a member of the Riverside legal commu-
nity and would be honored to have the opportunity to continue 
my journey on the Riverside County Bar Association Board of 
Directors as the chief financial officer for the 2020-2021 year.

Erica Alfaro
Secretary 

Erica Alfaro is a native of Riverside.. 
She obtained her undergraduate and legal 
education at University of California, Davis. 

As Staff Counsel at State Compensation 
Insurance Fund, Erica practices workers’ 
compensation law defending state agen-

cies. She was recently appointed to the State Fund Diversity 
Committee, a statewide task force.

Erica has been active in the Riverside County Bar Association 
since 2015. For the past two years, she has served as director-at-
large on the RCBA board. Erica previously served as Barristers’ 
president and was successful in reviving the organization. She 
volunteers yearly for the Elves program as a shopping and wrap-
ping elf.

Committed to the community at large, Erica has served as a 
board member for Inland Counties Legal Services for the past 4 
years and currently serves as vice president of the board. She is a 
founding member of the Hispanic Bar Association and also serves 
as vice president. 

Erica is a member of the Leo A. Deegan A. Inn of Court. She 
previously served as a volunteer attorney at IELLA and is a past 
participant of the RCBA New Attorney Academy.

Erica would love the opportunity to continue to serve the 
Riverside legal community as RCBA secretary.

.

Mark Easter
Secretary

Mark Easter is a Partner at Best Best 
& Krieger LLP, where he has worked since 
graduating from U.C. Davis Law School in 
1989. Mark serves on BBK’s Recruitment 
Committee, Associate Development 
Committee, and Nominating Committee.

Mark specializes in real estate litigation, receivership litiga-
tion, public agency acquisitions, eminent domain, and inverse 
condemnation. Mark is a board member and is actively involved 
in the Inland Empire Chapter of the International Right of Way 
Association (“IRWA”), a professional organization that focuses 

on public agency acquisitions, right of way, and valuation. Mark 
has taught courses and seminars on eminent domain, expert wit-
nesses, and trial advocacy for the IRWA, the Appraisal Institute, 
CLE International, and the RCBA.

Mark has been actively involved in the Riverside County 
High School Mock Trial program for over 25 years, as an attorney 
scorer from 1992-1995, as a member of the Steering Committee 
from 1996-2004, as an attorney coach for Woodcrest Christian 
from 2004-2014, and as an attorney coach for Valley View in 
Moreno Valley since 2015.

Since 2010, Mark has assisted in RCBA’s Elves Program as a 
money elf, wrapping elf, and delivery elf. Since 2014, Mark has 
served on RCBA’s Bench Bar Committee. Mark has served two 
years as a director-at-large of the RCBA Board and is willing to 
serve as an Officer. Mark believes that attorney professionalism 
and civility, better communications between the Bench and the 
Bar, and attorney outreach to the community will be very impor-
tant as we enter into this period of uncertainty and transition in 
how legal services are provided.” 

Aaron Chandler 
Director-at-Large

Aaron Chandler is a deputy city attor-
ney for the Riverside City Attorney’s Office 
and has been with the Office since 2014. 
He graduated from Woodcrest Christian 
High School in Riverside in 2002, and 
earned his bachelor’s degree in business 

administration from the University of San Francisco (“USF”). 
Aaron was a member of USF’s men’s Division I soccer team, and 
was as an All-American in 2004. 

After college, Aaron played professional soccer for the 
Columbus Crew and D.C. United, both of Major League Soccer, 
and later played for Il Hodd Ulsteivik in Norway. Aaron went 
on to earn his J.D. from Western Michigan University Cooley 
Law School in September 2013 with magna cum laude honors. 
During law school, Aaron worked as an extern at the California 
Court of Appeal, Fourth District, Second Division, with the 
Honorable Justice Jeffrey King. 

Aaron has been an active member in Riverside’s legal 
community. He has been a member of Riverside County Bar 
Association (“RCBA”) since 2011. He participates in the RCBA 
Christmas Elves Program; volunteers as a scoring attorney in the 
Mock Trial Program; is an attorney mentor with the Youth Court 
program; and is a volunteer arbitrator for RCBA’s Fee Arbitration 
program. Aaron has been a member of the Leo A. Deegan Inn of 
Court since 2014. 

Aaron would love the opportunity to continue to serve the 
Riverside community as an RCBA director-at-large. Please vote 
for Aaron Chandler. 

Kamola Gray
Director-at-Large

Kamola is a native of Riverside. She 
attended Spelman College in Atlanta, 
Georgia and Seattle University School 
of Law in Seattle, Washington. Kamola 
has been practicing since 2003. She has 
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worked on a range of cases including: family law, criminal law, 
bankruptcy, probate, civil litigation, and unlawful detainer. In 
March 2009, Kamola launched her own firm as a general prac-
titioner in Riverside. She became an associate at Chung and 
Ignacio, LLP in February 2020.

Kamola is also active in the community. She was the admin-
istrator for her church from 2013-2020. She just completed a 2 
year term as Worthy Matron of the Fidelity Chapter #28 Order 
of the Eastern Star in Riverside. She also serves as president 
elect of the Richard T. Fields Bar Association. Kamola is active in 
the San Diego/Inland Empire Chapter of the National Alumnae 
Association of Spelman College. She is a mentor to many and 
one of her most favorite activities is attending the Career Day 
at University Heights Middle School in Riverside where she has 
been a speaker for the past 6 years.

Kamola is honored to be considered for a position on the 
Riverside County Bar Association board. 

Paul Lin
Director-at-Large

Hello, I’m Paul Lin! You may remem-
ber me from such articles such as “Ugly 
Christmas Suits: Ultra Christmas Chic or 
Fashion Faux Pas?” and “We’re not a cult, 
I promise.” But today I’d like to talk to you 
about “Me” and why I’d make an excel-

lent director-at-large for the Riverside County Bar Association 
(RCBA).

A transplant to Riverside County, I was born and raised in 
Puerto Rico. At the age of 11, I moved to West Covina, California, 
where I would eventually meet my now wife in high school. In 
2006, I followed her to Riverside where she pursued her studies 
at the University of California, Riverside. I never left. After a brief 
career as a programmer and IT technician, I enrolled in a night-
time law school program at the California Southern Law School, 
here in Riverside. 

While working during the day and attending law school at 
night, I spent the remainder of my “free” time volunteering as 
a certified law clerk for the Riverside County District Attorney’s 
Office on my first year and the San Bernardino County District 
Attorney’s Office for the remaining three years of school. This 
sealed my interest in the criminal law. Today, I practice exclusive-
ly as a criminal defense attorney representing both private clients 
and accepting court-appointed cases for indigent defendants.

Currently, I am finishing my term as president of the 
Barristers (New and Young Attorney Division of the RCBA); I 
am a past president of the Asian Pacific American Lawyers of the 
Inland Empire (APALIE); and I am a founding member and inau-
gural secretary for the newly formed Riverside County Criminal 
Defense Bar Association (RCCDBA.) Having been part of the 
RCBA since being a law student, I am eager to continue my work 
and give back to the Riverside community.

 
 

Elisabeth Lord
Director-at-Large

I am honored to have been nomi-
nated to serve as a director-at-large for the 
Riverside County Bar Association. I love 
being able to participate with my fellow bar 

members in helping our community and feel that I will be able to 
do more in this position.

I am a partner with the law firm of Bratton, Razo & Lord and 
have been a Certified Family Law Specialist since 2014. I have 
been a part of the Riverside County legal community since 2005. 
I received my B.A. from University of California Santa Cruz in 
Language Studies. I received my J.D. from Santa Clara University 
and was admitted the California Bar in December 1999. Prior to 
moving to Riverside County, I practiced Juvenile Dependency, 
Criminal Law, and Family Law in Santa Cruz and Santa Clara 
counties. In 2005, I relocated my family and practice to Riverside 
County.

Since that time, I have been involved in the local legal com-
munity serving as president and vice-president of the Mt. San 
Jacinto Bar Association and as a volunteer mediator to assist the 
court with resolving family law cases involving self-represented 
litigants. I have been an active member of the Riverside County 
Bar Association for many years. I am a regular participant in the 
Elves program having served as money, wrapping, and shopping 
elf. I participate in our excellent mock trial program by serving as 
a scorer. I have been a member of the Leo A. Deegan Inn of Court 
for five years and currently serve as an Attorney Master. I serve as 
an attorney mentor for the Youth Court program assisting high 
school students with presenting the sentencing phase of a case.

I welcome the opportunity and would consider it a privilege 
to be selected to serve as a director-at-large. I thank you for your 
consideration to allow me to continue to serve our great legal 
community and our community at large.

Joseph Ortiz
Director-at-Large

Mr. Ortiz’s practice focuses on mat-
ters concerning employment, including 
but not limited to wrongful termination 
claims, harassment, discrimination, leave 
law compliance, ADA compliance, unfair 
competition, unfair labor practices, OSHA 
citations, and wage-and-hour compli-

ance. Mr. Ortiz also has significant experience handling labor 
concerns in the public sector, including but not limited to 
administration of Skelly rights, administrative appeals, and writ 
practice. He recently completed a term on the executive com-
mittee for the Labor & Employment Section of the California 
Lawyers Association, and was appointed to the California Fair 
Employment and Housing Council in 2017. He is active in the 
community, having served as chair of the Greater Riverside 
Chambers of Commerce in 2018. Some of his other community 
positions include commissioner and past chair of the Riverside 
Police Review Commission (2012 to 2020), board member for 
Riverside Legal Aid (2011 to present), board member and past 
chair of Greater Riverside Dollars for Scholars (2010 to present), 
and founding board member of the Hispanic Bar Association of 
the Inland Empire.

 

Joseph B. Widman
Director-at-Large

Joe Widman is the chief of the 
Inland Empire branch of the United 
States Attorney’s Office. He has served 
as an Assistant United States Attorney in 
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Riverside since 2008 and been chief of the Riverside office since 
2014. 

Joe received his bachelor’s at State University of New York 
at Binghamton (1998) and his law degree at the University of 
North Carolina, Chapel Hill (2001), where he was an editor of the 
law review. Joe began his legal career as a litigation associate at 
two international corporate law firms, where he practiced for six 
years. In his current role, Joe leads a team of nearly 20 federal 
prosecutors who handle criminal investigations and prosecu-
tions stemming from Riverside and San Bernardino counties. Joe 
has also served as a temporary judge in San Bernardino County 
Superior Court and taught trial advocacy at the University of La 
Verne law school. 

Joe has been an active member of the RCBA for many years. 
He is a member of the Criminal Law Section, where he has 
presented on the topic of federal criminal prosecution. Since 
about 2015, Joe has served on the RCBA’s Mock Trial Steering 
Committee, which oversees the countywide high school mock 
trial tournament. 

Joe has been a leader in various Inland Empire bar activities. 
He currently serves as president of the Hon. Joseph B. Campbell 
Inn of Court of San Bernardino County, and is a longtime board 
member and past president of the Federal Bar Association’s 
Inland Empire Chapter. In addition to his bar-related activities, 
Joe has been deeply involved in non-legal community service, 
including serving on the board and as vice president of his local 
Rotary public service club, on the board of directors of his syna-
gogue, and as treasurer of his daughter’s Girl Scouts troop. 

Joe is honored to have been nominated to serve in this role. 
As a director-at-large, Joe would seek to facilitate greater oppor-
tunities for RCBA members to develop themselves professionally 

and form lasting and meaningful relationships with one another. 
Joe asks for your support to serve our legal community in this 
role. 

�  

The following persons have applied for membership in 
the Riverside County Bar Association. If there are no 
objections, they will become members effective May 30, 
2020.

Juan M. Armenta – English Lloyd & Armenta, Rancho 
Mirage

Miriam Enriquez – Immigrant Defenders Law Center, 
Riverside

Christina Gaines – Law Student, Temecula

Michael John Hanagan – Rodriguez Law Group, Los 
Angeles

Eurydice S. Harris – Harris Legal Services, Long Beach

Julius J. Nam – U.S. Attorney’s Office, Riverside
�
�

Membership
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Office Space – RCBA Building
4129 Main Street, Riverside. Next to Family Law Court, 
across the street from Hall of Justice and Historic 
Courthouse. Office suites available. Contact Charlene 
Nelson at the RCBA, (951) 682-1015 or rcba@riverside-
countybar.com. 

Office Space – Downtown Riverside
Riverside Legal & Professional Center. Downtown Riverside 
walking distance to Courthouse. Private Executive Suite 
offices, virtual offices and conference rooms rental avail-
able. We offer a state of the art phone system, professional 
receptionist and free parking for tenants and clients. 
Accessible from the 91, 60 and 215 freeways. (951) 782-
8089.

Legal Malpractice, Ethics 
Available for Referrals, Co-Counsel, Consultations. Legal 
Malpractice Certified Specialist Joel G. Selik by the CA 
State Bar Board of Legal Specialization. California and 
Nevada. Also available for referral, pro hac vice for Nevada 
cases. Contact Joel@SelikLaw.com, 760-479-1515.

Palm Springs Estate Planning Practice for Sale
Established 18 Yrs. Excellent Revenues and Growth 
Potential. Great Clients. Fantastic Staff. Sole Practitioner 
Retirement. For info contact: cvbusinesslaw@gmail.com 

Attorney Position Available
Small Personal Injury firm desires attorney for associate 
position. May lead to future ownership! (Senior attorneys 
a few years from retirement.) Desire self-starter, prefer 5 
years of experience, but will interview others with pas-
sion for the profession. Salary negotiable. Percentage 
bonuses available. Gas card after probation. Must be able 
to work with church associations. Please send resume 
to w.kennedy@lawyerswhofight.com. If desire, call lead 
attorney, William Kennedy, directly at (951) 533-1295.

Seeking Civil Litigation/Premises Liability Attorney
Seeking attorney to join our Civil Litigation/Premises 
Liability team. Potential candidates must possess a strong 
background in litigation matters (at least 3 years of civil 
litigation, premises liability and insurance defense experi-
ence). The following are requirements for this position: 
excellent written and oral communication skills, excellent 
organizational and interpersonal skills, acute attention to 
detail and ability to multi-task and must have initiative, 
be able to act decisively, work independently and exercise 
excellent and ethical judgment. We offer excellent benefits 
and competitive compensation package based on experi-
ence. Please send resumes to vb@varnerbrandt.com.

Seeking Business Litigation Attorney
Available opportunity in our Riverside office for a busi-
ness litigation attorney to join our business and employ-
ment litigation team. Potential candidates must possess a 
strong background in litigation matters (at least 3 years of 
business litigation experience). We offer excellent benefits 
and competitive compensation package based on experi-
ence. Please send resumes to vb@varnerbrandt.com.

Seeking Corporate Transactional Attorney
Available opportunity in our Riverside office for an expe-
rienced corporate transactional attorney to join our high-
ly successful corporate/real estate transactional team. 
Potential candidates must have a minimum of three years 
of business and transactional law practice experience 
(practice areas include: mergers and acquisitions, com-
mercial contracts, real estate development, conversions 
and business formation). We offer excellent benefits and 
competitive compensation package based on experience. 
Please send resumes to vb@varnerbrandt.com.

Seeking Legal Assistant - Business/Corporate
An exciting opportunity is available in our downtown 
Riverside office for an experienced legal assistant/secre-
tary with comprehensive transactional knowledge and 
top-notch technical, communication and administrative 
skills. Job duties include working with our transactional 
attorneys, document preparation, maintaining and pro-
cessing client information, and managing the progression 
of matters. Familiarity with complex business transac-
tions and associated documentation is required. This posi-
tion requires excellent technical, administrative, commu-
nication and organizational skills, attention to detail and 
the ability to work well independently and with others in a 
team oriented and demanding office environment. A high 
degree of proficiency with Microsoft Word, Outlook, Excel 
and document management systems strongly preferred. 
Only candidates with a minimum of 3 years of recent law 
firm experience will be considered. We offer great ben-
efits and competitive compensation based on experience. 
Please send resumes to vb@varnerbrandt.com.

Conference Rooms Available
Conference rooms, small offices and the Gabbert Gallery 
meeting room at the RCBA building are available for rent 
on a half-day or full-day basis. Please call for pricing 
information, and reserve rooms in advance, by contact-
ing Charlene or Lisa at the RCBA office, (951) 682-1015 or 
rcba@riversidecountybar.com.
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